Estate Planning Timetable (Printed on Thursday, March 11, 1999 at 10:44 AM)

Moore Money and Lotta Money | CEQ9/00009
Estate Planning Timetable
Name of Client: Moore Money and Lotta Money
File No.: | CE09/00009
Action to be Taken Comments Date
Completed

. Open File & Begin Universal Data Base Sufficient
To Mail Letter.

. Schedule An Appointment And Tell Client To Expect
An Engagement Letter And A Short Letter Advising
Client Of What To Do In Preparation For Meeting.

. Prepare & Send 1st Information Letter to Client.

. Prepare & Send Engagement L etter.

. If Client Requests It, Send “ Estate Planning Techniques
Letter.”

. Date Client has Given Us Enough Information to
Complete Universal Data Base.

. Complete Universal Data Base Prior To Appointment.
Call To Get Any Needed Information.

. Date Client has Given Us Enough Information to Begin
Fiduciary Data Base.

. Before Appointment Date, Begin Fiduciary Data
Base By Filling In Information Obtained in Response to
1st Information L etter.

. Date Client has Given Us Enough Information to
Complete Asset Data Base.

. Before Appointment Date, Complete Asset Data Base
By Reference To Documents Clients Have Sent. Call
If Necessary To Get Documents Prior To
Appointment. Print Pro Forma Financial Statement.

. First Appointment Date.
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| CEO09/00009

Immediately After Appointment, Complete Fiduciary
Data Base.

*Complete EP Data Base.

When EP Data Base Is Complete, Prepare Listsand
Cover Letter to Client.

(@D List of Basic Documents in Estate Plan.
2 List of Fiduciaries.

3 List of Family.

4 Cover Letter.

Mail Listsand Cover Letter to Client.

Make Any Changes Requested by Client After Lists
Have Been Delivered.

Prepare—

@ All Ancillary Documents, Powers of Attorney,
Guardianship Directives, Directive to
Physicians, etc., asIndicated in List.

() *Wills

(€)) *Trusts

(4 Cover Letter

Mail all Documentsto Client.

Call Client and Schedule an Appointment to Sign.

Call Client and make sure there are no changes to
make.

Document Execution Date:

. Make Sure Engagement L etter is Signed.

. Have Client Sign Ancillary Documents
Supervised by Paralegal.

. Make sure POA isinitialed as to Scope of
Power.

. *Have Client Sign Trust, and then Will under

Supervision of an Atty.
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. Review all Signatures, Notarizations, and
Initialing, Twicel

. Record Guardianship Declarations.
. Mail Anatomical Gift Declaration.
. Prepare Beneficiary Designations and L ettersto

Institutions, if Requested In Writing By Client.

. Prepare and Mail Exit L etter.
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CANTEY & HANGER
A REGISTERED LIMITED LIABILITY PARTNERSHIP
ATTORNEYSAT LAW
2100 BURNETT PLAZA
801 CHERRY STREET
ForT WORTH, TEXAS 76102-6898
817/877-2800

Thursday, March 11, 1999

NOEL C.ICE METRO LINE 429-3815
ATTORNEY'SWEB SITE FAX 817/877-2807
WWW.TRUSTSANDESTATES.NET TELEX 75-8631
BOARD CERTIFIED ESTATE PLANNING AND PROBATE LAW FRONT DESK
TEXASBOARD OF LEGAL SPECIALIZATION (817) 877-2800
ATTORNEY'SDIRECT DIAL SECRETARY’'SDIRECT DIAL
(817) 877-2885 (817) 878-2944
ATTORNEY'SDIRECT FAX

(817) 878-6085

ATTORNEY'SDIRECT E-Mail Our FileNo.
Teleice@earthlink.net |CE09/00009

PLEASE READ VERY CAREFULLY

CERTIFIED MAIL
RETURN RECEIPT NO.: dsfasdfsdf

Mr. and Mrs. Moore Money
2525 Mars Hotel

999 West L.A. Freeway

New Minglewood, TX 76999
(817) 999-9999

RE: Estate Planning Disclosure and Engagement L etter”
Dear Moore and Lotta:

Pursuant to firm policy, and because | also think it is in your best interest, | am
sending you this engagement letter. The principal reason for the letter is the need for full
disclosure in an area as senditive as estate planning, particularly where | may be representing a
husband and wife.

This letter is designed to set forth the terms of our engagement to perform estate planning
for you. This engagement letter is designed to benefit us both. Among other things, it sets forth
the scope of our mutual involvement in the estate planning process, so that neither of us will be
undertaking obligations to each other that we did not intend to assume.

*I want to give credit to Larry Gibbs of San Antonio for a number of the ideas and a couple of the paragraphs in this
engagement letter.

(Printed on Thursday, March 11, 1999 at 10:45 AM)
MM/LM-Initialed For Authenticity



Letter to Mr. and Mrs. Moore Money (Printed on Thursday, March 11, 1999 at 10:45 AM)
Page 2

SCOPE OF INVOLVEMENT AND TERMS OF ENGAGEMENT

When signed by you, this letter is a contract. Further, even if this letter is not signed —
through oversight, or because it is misplaced, or other reason— you should understand that unless
we otherwise agree in writing, any work | do for you will have to be subject to the terms set forth
in this letter. The following is alist of what you and | agree to do and what we do not agree to
do.

1. Scope of Engagement. The Firm is hereby engaged by you to provide advice and
consultation, as and when specifically requested, regarding legal matters associated with estate
planning. and specifically with reagrd to the drafting of an irrevocable trust designed to be able
to invest in life insurance and to receive contributions that will qualify, within applicable limits, for
the annual gift tax excluson. Our engagement does not guaranty that the fiduciary can properly
invest in life insurance, or that contributions to the trust will qualify for the annua exclusion, or
that the assets in the trust will not be includable in your estate for estate tax purposes, given the
inherent complexity of atrust of this nature, the uncertainties of the tax laws, and the fact that the
IRS is not overly sympathetic towards this technique. Nevertheless, | will take such steps as |
believe prudent and reasonable under the circumstances to achieve the desired ends, taking into
account al of your intentions as expressed to me and the degree of risk you are willing to assume.

2. Term of Engagement. This contract may be terminated by either Attorney or
Client at any time, without penalty. Thereisno implied representation that we can or will provide
any further service beyond the engagement period and scope of service without first negotiating a
new contract in writing. However, this agreement will control all future work except to the
extent we have otherwise agreed in writing. As a genera rule, the “engagement period” will end
a the latest when the estate planning documents you ask us to draft have been signed, and, if
applicable and if later, when any other undertaking we have specifically agreed to perform (e.g.,
beneficiary designation work, funding of trusts, etc.) has been completed to your satisfaction. (It
is my general practice to send a letter signaling the completion of the initial undertaking and end
of the engagement period.)

3. Fees. Unless otherwise agreed, al services will be billed a an hourly rate.
Attorney time for a partner is generally between $200 and $240 an hour, or less. My hourly rate
usually does not exceed $225 an hour. Associate rates are less than partners, and generally range
between $100 and $175 an hour, depending on the experience level of the associate and the
nature of the work being done. Paralegd time is billed at approximately $80 an hour. Ordinarily
fees and expenses are billed monthly and are due within 30 days of receipt.
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| want to emphasize that these rates vary in the discretion of the billing attorney, with the
intent that you not be charged more than a reasonable fee for the services received. It is unusua
for the costs of implementing a basic estate plan to exceed $10,000, and a basic estate plan for a
husband and wife with a taxable estate will often be under $3,500, depending on the amount of
work requested. My fee for an irrevocable annual withdrawal trust will usually run between
$1700 and $2500. In order that you will have some rough idea of what various estate planning
documents costs, and the amount of work involved, | am attaching a very approximate fee
schedule. | am doing this in an attempt to be helpful, but at the risk that you will think estate
planning documents are a commodity, which they are not. Costs, travel, delivery, and other
reimbursable expenses will be billed separately as accrued.

4. Coordinating Nonprobate Assets. Nonprobate assets are assets that do not pass
under a Will. Examples would include life insurance, joint tenancy bank accounts, IRAs and
deferred compensation arrangements (such as a benefit under a qualified plan).

Planning for these assets may be incidental in some cases, and of primary importance in
others. Life insurance proceeds are generaly includible in the estate of the owner and insured no
matter who is the beneficiary (unless special measures are undertaken to divest the insured of al
incidents of ownership during life). Since the proceeds are includible in the estate, they are
subject to estate tax. The same istrue of IRA and qualified plan benefits. And if the benefits are
community property, a spouse will have an interest that must aso be considered and coordinated.
The proper coordination of nonprobate assets can be particularly important in order to take full
advantage of the marital deduction and to shelter the unified credit.

Unfortunately, the proper coordination of nonprobate assets can be the most expensive
part of an estate plan, and many clients are not willing to pay alawyer to make sure that all of the
beneficiary designations are properly coordinated and that all changes have been properly
recorded and accepted by the company or other institution providing the benefits. Further, we do
not usually know in advance how much time will be required. In the case of IRA and employee
benefit plans especially, we are not even sure whether a beneficiary designation will be effective,
even if accepted, and thisis particularly true with respect to the community property interest of a
nonparticipant spouse. The tax effects attendant to a distribution under an IRA or employee
benefit plan are often unsettled and uncertain, under the present state of the law, and again, thisis
particularly true with respect to the community property interest of a nonparticipant spouse. For
these reasons and others we are forced to limit the scope of our involvement, and we cannot
guaranty results.

IThe exemption equivalent of the Unified Credit can be as much as $600,000 for each taxpayer under present law, if
no adjusted taxable gifts have been made during lifetime. However, this amount is subject to change at any time by Congress
and can also be reduced by lifetime gifts and tax elections made in the administration of an estate.
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We will not attempt to coordinate the beneficiary of your nonprobate assets with your
overal estate plan, to the extent set forth below, unless you give us the information set forth
below, and request such assistance in writing. However, even if you request our help, thisis one
area wher e the scope of our involvement is definitely limited and in which we cannot guaranty
results. If you either do not get written confirmation from the insurance company or other
ingtitution that the change of beneficiary with respect to a particular policy or benefit has been
made, or if you do not receive a copy of our letter attempting to make the change, it may be that
the change has not been made, and, unless we hear from you in writing to the contrary, we will
assume in that case that you do not wish for us to pursue the matter further on your behalf.

Because nonprobate assets can be an important part of the estate, our preference, but only
if you request it in writing, isto handle these items as follows:

a. Financial Accounts. If you will provide us with a copy of the last monthly
or other periodic statement from each institution in which you have an account (bank,
savings and loan, brokerage firm, etc.) we will prepare a form letter for you to sign
instructing the institution as to the preferred disposition of the account at death.

b. Life Insurance. If you will provide us with (i) a copy of each life
insurance policy on your life, (ii) a copy of the last statement from the company showing
current death benefits, cash values, etc., and (iii) a current beneficiary designation form,
we will prepare the beneficiary designation for you to sign.

C. IRAs and Employee Benefits. If you will provide us with (i) a copy of
the underlying document establishing each IRA or employee benefit plan in which you
have an interest, (ii) a copy of the last statement or valuation showing your current benefit
and (iii) a current beneficiary designation form, we will prepare the beneficiary designation
for you to sign.

In each case (a), (b) and (c), if you request it in writing, we may agree to forward that
letter or beneficiary designation to the institution on your behalf, via certified mail, under our
letterhead. If you do not receive a copy of such a letter, you should assume that we have not
agreed to perform this service. Most beneficiary designation forms are woefully inadequate for
proper estate planning, and so our practice is often (but not always) to prepare aform of our own
and attach it to the company form. If you do not bring us an approved form, we will prepare our
own form and submit it to the company, if you request. In either case, it is sometimes difficult to
tell whether or not the company or institution has accepted the change. It can sometimes take
hours of work and months of time to get these matters resolved satisfactorily, since large
ingtitutions often have the traditional mentality and resistance to change usually associated with
large bureaucracies.

5. Not All Contingencies Will Be Covered By Estate Plan. Estate planning can be
a time consuming and expensive process. No estate plan is bullet proof or fail safe. Few clients
can afford to pay a lawyer to cover absolutely every contingency that could conceivably be
addressed. There are practical limits. And yet, there is a foreseeable statistical likelihood that
some clients or their beneficiaries will incur taxes or otherwise have their interests adversely
affected because of circumstances, law, or language in a Will or trust. With the benefit of
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hindsight or otherwise, it will often be true that such outcome could have been avoided by more
elaborate or different planning. Because the variety of events that could affect your estate plan is
virtually without limit, whereas the time and cost that can reasonably be expended to plan for such
events is definitely limited, the scope of our involvement cannot be open ended, and we expressly
do not undertake to cover every issue that could affect your estate plan. Our commitment is to
produce the documents that you actually sign. We do not commit to go beyond that, even if it
turns out later that it would have been better if more work was done.

6. Who is Our Client/Use of Pronouns. Unless otherwise clearly indicated by the
context, the words “Attorney,” “the Firm,” and all first person pronouns (“1”, “we’, etc.) used in
this letter, refer to Noel C. Ice, Cantey & Hanger, L.L.P., and to any person employed by or in
partnership with any of them in the practice of law.

The term “Client” or “you” refers to Moore Money and Lotta Money, unless only one of
you sign this engagement contract, in which case the term “Client” will refer solely to the person
signing. We will assume no duty whatsoever to any other person or enterprise, nor any other
member of your family, not identified as the Client above.

Unless otherwise clearly indicated by the context, the words “Attorney,” “the Firm,” and
al first person pronouns (“1”, “we”, etc.) used in this letter, refer to Noel C. Ice, Cantey &
Hanger, L.L.P., and to any person employed by or in partnership with any of them.

We will not disclose any information whatsoever to anyone other than you except as
specifically permitted by you or impliedly authorized in order to fulfill representation. We reserve
the right to refuse disclosure of confidential and privileged information under any condition or
circumstances.

7. Not a Third Party Beneficiary Contract. Our engagement to do estate planning
for you is not for the benefit of third parties and is not a third party beneficiary contract, in favor
of your descendants, beneficiaries, or anyone else. We will be working for you aone.

8. Projected Schedule and Needed Documents/Estate Planning Wor kbook.

. | am enclosing an Estate Planning Workbook or Questionnaire. The primary
purpose of the Workbook is to assist us in preparing your Will and in formulating an appropriate
estate plan for you and your family. In addition, however, the facts garnered could be invaluable
in organizing your persond, financia, and family affairs in such a way that your estate will be in
order and can be properly administered.

The Workbook consists of severa parts.
@ The first part asks for basic background information about the family tree.

2 The second part requests financial information. This may be the most burdensome
part of the form, but if you have a current financia statement, most, but not al, of the questions
may be answered by reference to it. Finances are a persona matter that you may feel
uncomfortable in divulging; nevertheless, | cannot do an adequate job of planning for the
disposition of your property unless | know of what it consists.
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3 The third part of the questionnaire concerns fiduciary appointments. Here you will
find questions about whom you want to serve as your executor or trustee. In a sense, this may be
the most important part of the form.

4 The fourth (and last) part of the questionnaire asks questions about how you want
to have your property pass at your death. | urge you to defer completing this part of the
guestionnaire until our next meeting, as | hope to be of assistance in advising you with respect to
these issues. |If, however, you have already developed a fixed concept concerning these matters,
you may wish to give preliminary answers to as many of these questions as you feel comfortable
in answering now, on the understanding that after we visit and are able to discuss some of the tax
and practical issues involved, some of your answers may change. In any event, you should review
these questions prior to our meeting, in order to get some idea of some of the options available.

(5) In order to get started, | need to have you complete Parts | and Il (family
tree and fiduciary appointments) at a minimum. Please complete these sections even if you
don’'t complete Parts 11 and V.

If you are uncertain as to any response, we can discuss it when we meet in person. After
you have completed the Workbook, please return it to me for review in advance of our next
meeting. If you have any questions, please fedl free to call.

Unless an appointment has already been scheduled, my secretary will be calling you shortly
to schedule a mutually convenient time for our next meeting.

i You will return the Estate Planning Workbook to me within 2 weeks of receipt.
At that time, | recommend that you aso deliver to me a copy of each of the following:

1. Each life insurance policy on your life, and a copy of the last summary statement
of the life insurance account from the insurance company respecting any such
policy. Such statements will ordinarily reflect the present owner of the policy on
the books and records of the insurance company, whether the policy isterm or not,
and if not term, the cash value and the status of any outstanding loans.

2. A copy of each outstanding beneficiary designation for al life insurance, bank
and brokerage accounts, IRA and qualified plan benefits, and al other
arrangements paying death benefits that allow for the designation of a death
beneficiary.

3. A copy of the last monthly or other periodic statement from each institution in
which you have an account (bank, savings and loan, brokerage firm, etc.).

4. A copy of any plan of deferred compensation (profit sharing plan, 401(k) plan,
defined benefit plan, nonqualified plan, etc.) in which you have an interest, and af
copy of the Summary Plan Description and latest Individual Benefit
Statement.
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5. A copy of each IRA (including SEP-IRAS) in which you have an interest. There
should be both an adoption agreement and a copy of the IRA itself, so be sure to
send me both.

6. A copy of the deeds to any real estate that you own.

7. A copy of each buy-sell agreement, partnership or joint venture agreement to
which you are a party.

8. A copy of all prior gift tax returnsever filed by you.
9. A copy of your last two year’sincometax returns.
10. A copy of any existing trusts of which you are the beneficiary or grantor.

11. A copy of your prior wills.

If you have already given me the copies requested, then you may ignore this letter to that
extent and send me what | do not have. When you feel sure that | have everything on the ligt,
please call my secretary at 878-2944 and tell her.

. Upon return of the Estate Planning Workbook and upon receipt of the items listed
above (if received timely), and after any conferences that we schedule, | will prepare drafts of the
estate planning documents that we have agreed upon, and will mail them to you for your review.
| will try to have the documents completed and mailed to you within 3 weeks after our last
conference or the signing of this letter, or the date you supply me with the information requested
above, whichever is later, but | cannot promise you an exact date, and you agree that if the work
is not done timely, the sole remedy will be a rebate of the bill, if any, rather than liability for any
other consequences.

9. Duty to Read and Review Documents. You will review the documents carefully
and thoroughly and will call me with any changes to make within a few weeks of receipt. If you
wish to schedule an appointment to discuss the documents prior to the date of execution, we
should meet within that period. | will make any changes that you request within 2-3 weeks of
your request if at all possible. (But again, | cannot promise you an exact time, and you agree that
if the work is not done timely, the sole remedy will be a rebate of the bill, if any, rather than
liability for any other consequences.) You will schedule an appointment or appointments through
my secretary?! to discuss the documents with me and to have them signed by you after they meet
your satisfaction.

. The estate planning documents will be complex to read and understand. It will be
your affirmative duty to give these documents a comprehensive review both before and after they
have been signed and before the engagement ends, and to visit with me as to any document or
provision you do not understand.

IMy secretary is Cindy Lee. Her direct lineis 878-2944.
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. By signing this engagement letter, you promise that you will read and review the
documents thoroughly before they are signed. No attorney is error-proof. Y our thorough review
of the estate planning and transfer documents is important to insure that | have followed your
directions and objectives and that we have properly recorded al essential information. Any
changes made due to our error will be made without cost to you. You will never offend me by
seeking a second opinion of an attorney qualified to review my work.

10. Ownership of “the File” At your request, your papers and property given by
you to us will be returned to you promptly upon receipt of payment for outstanding fees and
costs. We will see to it that you have copies of all relevant correspondence and final lega
documents that are connected with our representation of you. We will nevertheless, supply you
with additional copies of correspondence and other documents previously given to you in the
course of our representation, provided you reimburse us for the copying charges. It is agreed,
however, that our own files, including notes, drafts, research materials, internal memoranda, and
other lawyer work product, whether or not created during the course of our representation of
you, will belong to the firm, and will not be subject to copying or delivery to you.

11. Retention of Documents. Any documents retained by the firm will be transferred
to the person responsible for administering our records retention program. For various reasons,
including the minimization of unnecessary storage expenses, we reserve the right to destroy or
otherwise dispose of any such documents or other materials retained by us within a reasonable
time after the termination of the engagement.

At the conclusion of our initial representation period, we will discuss with you whether
you prefer for us to retain any original estate planning documents. It is commonly the case that
we will retain the original of your wills, for example. If you are retaining the originas, then they
will be delivered to you at the conclusion of our initial representation period. If we retain any
original documents, we will reserve the right to return them to you by delivering them to your last
known address. In this regard, you should be sure to provide us with a current address
where you may be reached in case we are no longer able to keep the documents. We may
destroy any originas after ten years if we do not know of a mailing address where the documents
may be returned at that time. We will retain photocopies of everything for at least five years.
Although we may be retaining originals, we cannot assume responsibility for finding out whether
or not there is a need to probate a will, deliver a document, etc., unless someone gives us actua
notice of the need.

12. Ethical Considerations and Conflicts of Interest. In beginning and completing
your work, we will assume that the family and financial information you provide is complete and
correct. We will assume that there are no conflicts of interest, and you affirmatively promise to
disclose any conflicts which develop during the course of our representation.

Rules of Professional Conduct For Lawyers. Thereis a brochure prepared by the State
Bar of Texas that answers some of the common questions about the duties that an attorney has to
aclient and about what a client can do if arule of professional conduct has been violated. Copies
of this brochure are freely available at the front desk of our office.
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Joint Representation of Husband and Wife. Rule 1.06(b) of the Texas Disciplinary
Rules of Professional Conduct provides that as a genera rule “a lawyer shall not represent a
person if the representation of that person (1) involves a substantially related matter in which that
person’s interests are materially and directly adverse to the interests of another client of the
lawyer or the lawyer’s firm; or (2) reasonably appears to be or become adversely limited by the
lawyer’s or law firm’'s responsibilities to another client or to a third person or by the lawyer’s or
law firm’s own interests.” This rule poses a nagging problem for the estate planning attorney, and
experts have been agonizing for years over the resolution to the issue.

An argument can be made that in today’s litigious society —where lawsuits are frequent
and where it is assumed that if anything in life goes wrong someone must be sued— that every
husband and wife have an inherent conflict of interest in estate planning for their family. This
argument strikes some (including me) as extremely cynical; but you must remember that court
cases are argued by litigation attorneys, and their perspective of as well as their monetary interest
in our system of justice is different from those of us with an office practice. We dea with real
people in day to day situations where, unlike the litigation attorney, the exception is not the rule.

Are your interests materialy and directly adverse to one another? They could be; it
depends on your circumstances and your attitudes, as much or more than on the law. Y ou must
help me make this determination, and in many ways you are in a better position than | am to
decide this issue. Although there are a number of property law and other legal issues involved in
estate planning, the question of whether the interest of a husband and wife are materially adverse
to one another is primarily one of common sense for which you, in many respects, are perhaps
better qualified than | to evaluate. If you fed that your interests are “materially and directly
adverse” to one another then you must disclose this to me and only one of you should sign this
letter, because in that case, | will decline to undertake the joint representation of you both.

By both of you signing this letter you will be representing to me that your interests are not
“materialy and directly adverse.” If you are wrong in your conclusion regarding this issue, then
by signing this letter you will be consenting to my joint representation of you both even if your
interests are in fact materially and directly adverse.

If | undertake to represent you jointly it is because | reasonably believe my representation
of each of you will not be materially affected by the conflict, if any. But | want you both, in any
event, to be fully aware of the existence, nature, implication, and possible adverse consequences
of the common representation and the advantages involved, if any. In thisregard, | will send you,
a the time | send the first draft of the estate planning documents, a diagram and memo that
explains how property in Texas passes if a person does not have a Will. | am aso enclosing an
important memo entitled “Community Property Law in a Nutshell” that you should read. | think
you will find it interesting and informative, unless you are aready aware of how the Texas
community property law system works.

The advantages of joint representation include economy and the ability to coordinate a
plan that obvioudly will affect you both but will also presumably be disclosed to each other as well
as to me as your joint counsel. The disadvantages include the fact that by planning your estate
jointly, one or both of you may feel compelled to adopt a plan that is different from what you
might otherwise implement in the privacy that separate representation affords; and further, if
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either of you owns separate property, an attorney that represents only you will be in a better
position to further your interests in the event of a dispute over the proper characterization of the
property as community or separate.

| am enclosing along with this letter a separate memorandum (entitled “Community
Property Law in a Nutshell”) that briefly describes some of the more important rules of
community and separate property law in Texas to help you to understand some of the issues and
potential conflicts that could affect your decision as to whether you fed joint representation is
appropriate. | think you will find it interesting and informative, unless you are already aware of
how the Texas community property law system works.

Note that either of you may ordinarily revoke or amend your Will or sign a new Will,
without penalty or obligation. Occasionally clients execute what are known as election Wills or
put provisionsin a Will or trust for the benefit of a spouse contingent upon what the other spouse
has donein his or her Will. If that is the case in the estate planning documents | prepare for you, |
will take pains to make you aware of it. Each of you must assume the risk that the other may
secretly revoke his or her Will or trust through the assistance of another lawyer, or that the
surviving spouse will alter his or her estate plan after your death.

By both of you signing this letter each of you assumes the duty to report to me any fact or
circumstance which may affect my impartia representation of you both, and any fact or
circumstance that indicates that your interests are in conflict with one another.

Each of you are advised of the hazards of multi-party representation by one attorney. |
cannot represent you both and be an advocate for one of you to the exclusion of the other. An
attorney is required to be impartial, loyal, and to exercise independent judgment with regard to
the client group as a whole. If | represent you jointly | may not promote the interest of one of
you to the disadvantage of the other.

Confidences. If | undertake to represent you jointly, both of you will have free access to
any documents | prepare for either of you, and it must be under stood that any communication
that one of you makes to me will not be confidential with respect to your spouse. Thisisa
condition of my undertaking joint representation.

It is theoretically possible for a lawyer to undertake the separate (as opposed to joint)
representation of a husband and wife after full disclosure and if consent is obtained, but | have
found that this is not only awkward but that it lacks some of the principal advantages that joint
representation offers, such as the advantage offered by full disclosure of a commonly understood
plan.

Each member of afamily may serve as the spokesman for all. | will assume in the absence
of clear evidence to the contrary that each of you is communicating to the other respecting any
conversations of a material nature that may occur between me and only one of you.

13. Duty to Ask Questions and to Under stand Estate Plan. It is not uncommon for
those who are passively involved in an estate planning endeavor to sign documents without
thoroughly reading or understanding what they have signed. This cannot happen in this
engagement. In signing this agreement, each of you affirmatively represents and promises that

MM/LM-Initialed For Authenticity
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you will read the documentation, will ask questions when in doubt as to the meaning of any
document or term, and will not sign the documentation until you understand the documents and
the estate or business plan.

14.  Retainer. Werequire an initia retainer of $1000. This retainer will be applied to
the extent applicable and necessary for discharge of the last statement of the Firm following
completion of our engagement, with any remaining amount of the retainer to be refunded to you
immediately following the closing of the Firm's representation of you and completion of the billing
and settlement of the account. However, a purpose of the deposited amount is to have on hand
funds available for the discharge of past due billings, and if the deposited retainer is utilized for
such purpose, an amount of at least the amount of the retainer will be required for the Firm to
continue its representation of you. It is agreed that the retainer will be maintained by the Firm for
your account, subject to the agreement for its utilization.

15. Involvement of C.P.A. You are advised that your Certified Public Accountant
should be involved in this planning. The falure to involve the accountant could result in
subsequent confusion, time and cost when the accountant is asked to review your plan for the first
time during tax season and in the course of the preparation of the added income and gift tax
returns which may result from your planning. It will be your affirmative duty to involve your
accountant, whose services will be necessary to maintain the plan, in the planning process.

16. Changes in the Law/Periodic Review of Estate Plan. We represent many,
many, estate planning clients. It isvirtually impossible to advise all of our clients of changesin the
law, even if those changes directly affect an estate plan or the legaity and effectiveness of any
document that we may have prepared. Many years ago this may have been feasible, but in recent
decades the Congressional penchant for spawning new legidation and changing old legidation
makes this task simply too daunting. Nor can we assume responsibility for probating your Will if
no one engages us and actually informs us of the need to do so. This is true whether or not we
retain the original signed estate planning documents.

Although we may from time to time, voluntarily contact you regarding your estate plan or
the legality or effectiveness of a document that we may have prepared for you, we do not
undertake to be legally bound to do so. Therefore, after a document has been signed, we will
assume no further obligation with respect to it, whether or not we retain the original. This means,
for example, that it will be necessary for you to keep in touch with us from time to time, if you
wish for us to continue to represent you and if you wish to be informed of changes in the law and
related matters.

MM/LM-Initialed For Authenticity
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Yours very truly,

Noel C. Ice, individualy and on behaf of the
Firm.

If you accept the terms of this engagement letter please sign either the original or the extra
copy enclosed where indicated below, initial each page where indicated, and return it to me as
soon as reasonably convenient. For your convenience in this regard, | am enclosing a stamped,
self addressed, return envel ope.

TERMSOF AGREEMENT ACCEPTED
BY CLIENT

Date Signed:

Moore Money, Husband
Date Signed:

Lotta Money, Wife
NCl/ice

Enclosures:  Extracopy of this letter
Return envelope
Memo entitled “Community Property Law in a Nutshell”
Estate Planning Workbook
Brochure entitled “What is an Estate Planning & Probate Law Board Certified
Attorney?’
Approximate Fee Schedule

CC: G. O. Numbers, C.P.A.
3141592 Golden Road
Unlimited Devotion, TX 76999
(123) 456-7899

MM/LM-Initialed For Authenticity



Approximate Fee Schedule (Printed on Thursday, March 11, 1999 at 10:45 AM)
Estate Planning Documents

Approximate Cost of Various Estate Planning Documents
(Approximate Fee Schedule)

| am often asked by clients what | charge for a particular estate planning document.
Estate planning documents are not really a commodity, and so it is extremely difficult to price a
document asif it were. The difference between a tailor made suit and one off the rack may be an
apt analogy, except that a suit off the rack is more likely to fit a person than is an estate plan that
is not tailored. If your estate planning desires are conventional with no specia dispositive
provisions, the following fee schedule may give you a rough estimate of what to expect.

| have been repeatedly advised by my colleagues not to show you this document, because
lawyers are supposed to be different from the rest of the economic world. | doubt that we are all
that different myself. Prices vary for lawyers services, just as they do for new cars and houses.
What a lawyer does and can charge and till stay in business depends on the lawyer’s abilities,
experience and reputation and the quality of the work done. | have been planning estates since
1976 and am Board Certified in Estate Planning by the Texas Board of Legal Specialization. A
considerable amount of my practice is devoted to estate planning alone. These facts are reflected
in my fees. Inshort, | try to do better than average work and to charge a commensurately higher
than average price for what | do.

You will note that the number of hours anticipated may not correlate with my normal
stated hourly rate. There are a number of reasons for this, some of which include the degree of
complexity of the document, the knowledge and special training required on my part in order to
produce the document, whether the document is one we commonly prepare, as well as what
people are generally willing to pay.

Please note the following fee schedule is a best very approximate. Further, | will
occasionally commit to an approximate fee in advance, which may be lower or higher than the
table suggests, depending on the circumstances.
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Estate Planning Documents

Name of Document Work Required Approximate | Approximate
Attorney Time Fee
In Hours
Simple Will For Single Person | Set up file, interview, and 5 $600
(Minimum Tax Planning)! basic correspondence

Preparation of Will with
contingent trusts and
disclaimer provisions.
Proofing of Will.

Will execution ceremony and
conference to go over estate
plan. Preparation of letter
enclosing copy of will and
miscellaneous information.
Closefile.

Lt is not often that | prepare simple wills any more, since most of my clients have taxable estates for which a non tax
planned will is not appropriate.
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Estate Planning Documents

Name of Document Work Required Approximate | Approximate
Attorney Time Fee
In Hours
Simple Wills For Married Similar to above. 7 $800
Couple
ANCILLARY DOCUMENTS | Preparation and proofing, 2 $400

letters to clerk recording
guardianship directive, letter
Power of Attorney For Health | to Living Bank, if

Care Anatomica Gift, etc.

Form Appointing Guardian
Before the Need Arises

Apointment of Guardian For
Minor Children

Directive to Physicians
Regarding Life Support

Durable Power of Attorney

Funera Instructions
Anatomica Gift (no charge)

Ancillary Documents For Similar to above. 3 $500
Husband and Wife

**Simple Will and all Ancillary 9 $1000
Documents For Husband and

Wife

Simple Will and all Ancillary 7 $800

Documents For One Person

-Page 3-
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Estate Planning Documents

Name of Document Work Required Approximate | Approximate
Attorney Time Fee
In Hours
**Revocable Living Trust, This includes marital | 15 $3500
With Tax Planning Provisions | deduction trusts, generation
For Married Couple, Plus skipping exemption trusts,
Pour-Over Willsand All credit shelter trust, etc.,
Ancillary Documents where the payment of taxes

and debts clauses are
coordinated with pour-over
wills.

Also included ordinarily is a
financia statement with a
written anayss of any
problem assets, and estate
tax projections.

Price and time are somewhat
less if no GST planning
and/or no marital trust.

Individually Designed Preparation and proofing of |4 $700
Beneficiary Designation For documents, and letters to

IRA With Disclaimer Provisions, | IRA sponsor. Brief review

and Tailored Minimum of IRA document, if

Distribution Election provided.

Also included oftentimes, is
aprojection of IRA earnings
and minimum distribution
projections and analysis

Additional Individually Designed 1 $200
Beneficiary Designations For IRA
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Estate Planning Documents

(Printed on Thursday, March 11, 1999 at 10:45 AM)

Name of Document Work Required Approximate | Approximate
Attorney Time Fee
In Hours

Irrevocable Trust For Spouse | Set up file, interview, and 12 $2500
and Children, Designed to basic correspondence.
Allow For Investment in Life _ _
Insurance if Desired, and Preparation and proofing of
Designed to Qualify documents, and letters
Contributions to Trust For describing in step by step
Annual Exclusion, With Special | detail tax issues and
Tax Planning Provisions, procedures.
Including Sample Withdrawal
Notices, and Partition Agreement
Irrevocable Trust For Children, | Same aswhere spouseisa |8 $1900
Where Spouseis Not a beneficiary, but drafting and
Beneficiary tax issues are much ssimpler

to contend with and partition

agreement is not necessary.
Family Limited Partnership 30 $7500
With Limited Liability
Company as General Partner
Grantor Retained Annuity 10 $2500
Trust (GRAT)
Private Foundation 30 $7500
Charitable Remainder Trust 10 $2500
Charitable Lead Trust 12 $3000
Marital Property Agreement 20 $4500
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CANTEY & HANGER
A REGISTERED LIMITED LIABILITY PARTNERSHIP
ATTORNEYSAT LAW
2100 BURNETT PLAZA
801 CHERRY STREET
ForT WORTH, TEXAS 76102-6898
817/877-2800

Thursday, March 11, 1999

NOEL C.ICE METRO LINE 429-3815
TELEX 75-8631

BOARD CERTIFIED TELECOPY 817/877-2807

ESTATE PLANNING AND PROBATE LAW FRONT DESK

TEXASBOARD OF LEGAL SPECIALIZATION (817) 877-2800

SECRETARY'SDIRECT DIAL

ATTORNEY'SDIRECT DIAL (817) 878-2944

(817) 877-2885 Our FileNo.
1CEQ09/00009

CERTIFIED MAIL
RETURN RECEIPT NO.: Ikjlkjhhg

Mr. and Mrs. Moore Money
2525 Mars Hotel

999 West L.A. Freeway

New Minglewood, TX 76999
(817) 999-9999

RE: Basic, Intermediate and Advanced Estate Planning and Asset Protection
Techniques

Dear Moore and Lotta:

This letter is being sent pursuant to our phone conversation and at your request. The
primary purpose of this letter is to give you a brief synopsis of some of the more common estate
planning techniques, along with the approximate cost involved in implementing an estate plan.
Regarding cost, | am enclosing an “Approximate Fee Schedule” (unless | have sent you one
aready) that may be of some help to you, but be advised that word “approximate” means just
that.

So long as your combined estate (and the estates of your beneficiaries) will always remain
under $650,000 (the exemption equivalent in 1999), there may be no need to worry about estate
taxes. However, in determining the size of an estate for estate tax purposes, one must consider
life insurance proceeds, employee plan benefits, IRAS, and the possibility that one of you will
inherit property in the future, including inheriting property from each other.

If there is a possibility of estate taxes being imposed in the estate of your primary
beneficiary or beneficiaries, then a will with a credit shelter trust is the minimum recommended
procedure. I1n addition, there are a number of ancillary forms that we recommend everyone
have, even if estate tax isnot a concern. Furthermore, | can say to you unequivocally that you
should have aWill, even if only asimple Will, whether or not your estate is subject to estate taxes
and whether or not you have a Living Trust that is intended to bypass probate.

(Printed on Thursday, March 11, 1999 at 10:45 AM)
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“Estate Planning” is a broad term that can encompass many things. | have listed below
some of the techniques that we consider basic, intermediate and advanced, including an
approximate break down of the anticipated costs. After reviewing this ssimple list, you can let me
know how much or how little you would like for us to do, how simple or how complex a plan you
feel comfortable with, and how much money you can afford to spend.

BASIC ESTATE PLANNING DOCUMENTS

. Durable Powers of Attorney. A durable power of attorney is used to invest
someone whom you trust with the authority to act on your behalf.l A durable power of attorney
could be indispensable should you become incapacitated. Since this form is likely to be readily
recognized and accepted, more so as time goes by, we recommend that this form be used, and for
this reason recommend that you sign a new Power of Attorney even if you have one already, if the
one you have now was signed before the change in law.

. Health Care Powers of Attorney. There is a specia statutory form that alows
you to appoint a person to make health care decisions for you should you be unable to make such
decisions for yourself. My recommendation is that whoever has your durable power of attorney
have this power aso.

. Appointment of Guardian For Yourself Before the Need Arises. This
document is designed to give you some say so over who will be your guardian should the need
ever arise. This is a matter that is otherwise determined by the Courts in accordance with a
statutory preference order predetermined by the legidature. My recommendation is that whoever
has your durable power of attorney have this power aso.

. Appointment of Guardian For Minor Children. Texas Probate Code 8117
gives the surviving parent of a minor child the right to designate the person who will serve as
guardian of his or her children after the death of the parent. This designation is required to be in
writing. If you have a minor child or children, | strongly recommend that you consider who you
would prefer to be the child’s guardian in the event there is no surviving parent. 1n the absence of
the appropriate written designation, the Courts will appoint a guardian in accordance with a
statutory order of preference.

. Directive To Physician (Living Will). Under the Texas Natural Death Act, you
have the right to express your desire not to have your life artificialy prolonged where your
attending physician determines that death is imminent or will result within a relatively short time
without application of life-sustaining procedures. Many of my clients have asked to sign this
form.

. Anatomical Gifts. Some people are inclined to make anatomical gifts of “any
needed organs and tissues’ or of certain specified organs. If this is something that interests you,
please let me know and | will prepare the necessary forms free of charge.

1The holder of a power of attorney is a“fiduciary.” A fiduciary is someone holding a special relationship of trust and
confidence with another person. A fiduciary duty is the highest duty the law recognizes, and it would be a breach of that duty
to use thisfiduciary office in a manner that is adverse to the person to whom the duty is owed.
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. Standby Living Trust. If you have aliving trust in place, it may be that there will
be no need for a guardianship in the event of incapacity. A living trust can be either presently
funded or unfunded. However, if unfunded (a “ standby trust”), the person holding the power of
attorney can be authorized to fund the trust. A living trust is typically freely revocable and
amendable by you during life. The trust can contain explicit instructions to take care of you
during life, and can also be drafted to continue after death. In fact, the trust can contain within it
most of the estate planning provisions normally found in a will. Your trust should appoint a
trustee. My recommendation is that whoever has your durable power of attorney serve as trustee
in the event of your incapacity. So long as you are adive and well, you may serve as your own
trustee.

. Pour Over Will. A Pour Over Will smply provides that the portion of your estate
not aready in the trust will smply “pour over” into the trust at death. Unlike a Will, the
provisions of a living trust are not a part of the public record. Your Will should appoint an
executor. My recommendation is that whoever has your durable power of attorney serve as your
executor.

. Division of Trust Estate at Death. If the combined value of your estate
(including life insurance, IRA benefits, etc.) could exceed $650,000 (the 1999 exemption
equivalent), then | recommend that the living trust divide your estate into two or more shares.
My recommendation is that the trust establish a Marital Deduction Gift and a Credit Shelter
Trust.

. The Credit Shelter Gift. The Credit Shelter Gift is designed to shelter an amount
equal to the available estate tax exemption equivalent (which can be as much as $650,000 in
1999) so that no federal estate or generation skipping tax is ever paid at your generationa level.
The idea is that an amount equal to the exemption equivaent is either left to your descendants
(outright or in trust), or, it can be placed in trust for the life of your spouse and then transferred to
your descendants (either outright or in further trust), where, in either case, it will escape taxation
in the estate of the surviving spouse.

This technique can be utilized during life or at death. Of course, if utilized during lifetime,
the tax leverage can be many times greater, but there is a price:. you have to be in a position to
afford to part with the money, since you lose the right to use it after the gift is made. (If your
spouse is a beneficiary, however, you may obtain some indirect benefits from a lifetime gift.)

The use of this technique can be expected to save at least $250,000 in estate taxes in a
taxable estate exceeding $1.3 million. Of course, if the sheltered $650,000 appreciates over the
lifetime of the surviving spouse, the estate tax savings will be commensurately greater. This
amount ($650,000 plus post death appreciation), is not subject to estate tax in the estate of the
person creating the trust, because it is less than the estate tax exemption equivalent, and it is not
ever subject to estate tax again, so long asit isheld in trust. It can be held in trust for along time:
as much as 21 years after the death of some person living at the death of the person creating the
trust. This means estate tax can be skipped in your estate, your spouse’s estate, your children’s
estates, and maybe even your grandchildren’s estates, particularly if you have grandchildren living
at your death. If any of these people need access to the trust in the interim, then it will be there
for them. If not, it will be available to the next generation free of estate tax.
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. The Marital Gift. An estate tax deduction is available for certain gifts made
outright or in trust to a spouse. The Marital Gift soaks up any assets not needed to fund the
Credit Shelter Trust. This means that there will be no estate tax due in the estate of the first
spouse to die. The marital deduction gift is frequently held in trust in order to give the spouse
protection from creditors and to assure that the amount remaining in the trust will eventually pass
to the children, or as otherwise directed by the first spouse to die.

. Generation Skipping Transfer Tax Planning. In an estate that might exceed $1
million, the Marital Deduction Trust should further be divided into a Generation Skipping
Exempt Trust and a Nonexempt Trust, if necessary. You and your spouse are each entitled to
shelter $1 million from the generation skipping penalty tax, and this division of the estate would
preserve this benefit. A Generation Skipping Exempt Trust operates on the same principal as the
Credit Shelter Trust, and is designed to skip estate taxes in lower generations.

This amount (up to $1,000,000 plus post death appreciation), is not subject to estate tax
or GST tax in the estate of the person creating the trust, to the extent it is less than the estate tax
exemption equivalent ($650,000), and it is not ever subject to estate tax again (or to GST tax at
all), solong asitisheld in trust. It can be held in trust for along time: as much as 21 years after
the death of some person living at the death of the person creating the trust. This means estate
tax can be skipped in your estate, your children’s estates, and maybe even your grandchildren’s
estates, particularly if you have grandchildren living a your death. If any of these people need
access to the trust in the interim, then it will be there for them. If not it will be available to the
next generation free of estate tax. The reason for the GST tax is to limit the use of this technique
to trusts under $1 million.

. Trusts For Children For Life. Instead of leaving your property outright to your
children or other beneficiaries on the death of the surviving spouse, consider leaving it to them in
trust for life. Each child can be appointed trustee of his or her own trust at whatever age you
think appropriate; so the fact that the property isin trust will not mean that your children will not
be able to enjoy the use of the property. There are a number of advantagesto this plan. The
separate property character of the estate can be preserved during the children’s lifetimes and this
can be an important advantage in the event of divorce. In addition, the property may very well be
exempt from creditor’'s clams should a child fall on hard times. Findly, careful use of the
generation skipping exemption may alow all or a part of the property to pass to your great-
grandchildren someday, without being subjected to estate taxes in your children’s estates.

. Coordination of Nonprobate Assets with Overall Estate Plan. It is important
that nonprobate assets such as life insurance, joint tenancy bank accounts, IRAs and qualified plan
death benefits pass in a manner that does not disrupt the estate plan. This can be a thorny and
time consuming task. Suffice it to say that smply designating the surviving spouse as the
beneficiary of al nonprobate assets can be disastrous.

In the case of life insurance, the best solution is often to name the trustee of a living trust
as the death beneficiary. This solves most al of the problems.
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In the case of IRAs and qualified plan death benefits, designating the surviving spouse as
the death beneficiary is usually preferable for income tax planning purposes and may be the only
alternative that avoids unnecessary complexity, but it may mean that the full credit shelter amount
($650,000) is not available to fund the credit shelter trust, unless other assets are sufficient. (The
completion of the designation should be carefully supervised by us, but it will be up to you to get
us the necessary information, and to make clear to us the extent to which you want us to be
involved in the beneficiary designation process.)

Large bank accounts, stock brokerage accounts, and certificates of deposit should seldom,
if ever, be held in joint tenancy with right of survivorship or otherwise be payable to a third party
at death.

. Cost of Basic Estate Planning Documents. The cost of a basic estate plan that
contains the above documents, including an unfunded living trust with generation skipping
provisons and a marital deduction trust, will vary depending on individua circumstances from
between $2000 and $3500 for a married couple, plus the cogt, if any, of attending to the
coordination of nonprobate asset beneficiary designations, if thisis desired. Whether the feeis at
the high end or at the low end depends on whether the property is all community property, or is
part community and part separate (and if the latter whether this property is to be identified), and
whether or not much work is required in coordinating the nonprobate assets.

If the generation skipping tax will not be involved (combined estates that are certain to be
less than $1 million), the fee will be several hundred dollars less. If the marital deduction gift will
not be in trust, the fee will also be lower.

The cost of a basic estate plan that contains the above ancillary documents, but no living
trust and a smple will with no estate or generation skipping tax planning is generally around
$1000 for a married couple, plus the cost, if any, of attending to the coordination of nonprobate
asset beneficiary designations, if thisis desired. This plan is not recommended if your combined
estate could possibly exceed $500,000.

* * * *

BUSINESSESTATE PLANNING DOCUMENTS

As the owner of a closely held business, there are a number of concerns that must be
addressed in any good estate plan.

. Buy-Sell Agreement. If you wish to keep the business in the family, it may be
necessary to prepare a buy-sell agreement between the owners. This is not a simple matter.
Recent changes in the law have made it difficult if not impossible to peg the price of a closdly held
business that will be recognized for estate tax purposes.

It may be that all you really need is an option to purchase the stock of the other owners on
their deaths, since you can control the disposition of your stock under your will. On the other
hand, a funded buy-sell agreement could provide your estate with necessary liquidity.
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. Funding the Buy-Sell Agreement. Each owner must be assured that the funds
will be available to fund the buy-sell agreement. Life insurance is the most effective vehicle for
accomplishing this task.

. Cost of Funding and Preparing a Buy-Sell Agreement. Thisis hard to estimate
since it could be very involved or fairly ssmple, depending on your concerns. It might be done for
as little as $1500, but it could be considerably more. To adequately collateralize and secure a
cross-purchase agreement, | think you should be prepared to expend between $5,000 and
$10,000.

* * * *

INTERMEDIATE ESTATE PLANNING DOCUMENTS

Intermediate estate planning primarily involves the use of irrevocable trusts and life
insurance.

. Annual Excluson GiftgEducational GiftgGifts For Medical Care. Under
IRC 82503(b), each donor is allowed to make gifts, free of gift or other transfer tax, including
generation skipping tax, each calendar year, to one or more persons, in an amount not exceeding
$10,000 with respect to each person. This limit applies separately with respect to a husband and
wife, and there is no limit on the number of donees. The gift must ordinarily be of a present
interest, which means it cannot be a gift in trust or a gift of any other future interest. Thereis an
important exception to this rule in the case of annual withdrawal trusts discussed below.

IRC 82503(e) contains a separate exemption from the transfer tax, including generation
skipping tax, for any amounts paid on behaf of an individual as tuition to certain educationa
organizations or to a person who provides medical care (within the meaning of the statute). This
exception has alot of potential for avoiding transfer tax, particularly in the case of grandchildren.

. Crummey TrustsAnnual Withdrawal Trusts. In order for the annual exclusion
to apply ($10,000 per donor/per donee) a gift is supposed to be made immediately and not in the
future. For this reason an ordinary irrevocable trust will not qualify. However, the trust can
contain a feature known as a withdrawal right that can cause gifts to the trust to qualify. As
simple as this sounds, the tax effects of such afeature are very complex. With care, atrust can be
drafted to qualify for the annual exclusion without attracting gift, estate or generation skipping
taxes, but some drawbacks will have to be accepted as the price.

. Annual Exclusion Gifts of Undivided Interestsin Real Estate. Making annual
gifts of undivided interests in real estate is often a very effective technique. Because the gifts
would be in undivided interests, a valuation discount should be available. If this technique is
utilized it is extremely important to have a good appraisal of the value.

. Annual Exclusion Gifts of Undivided Interestsin a Family Business. Making
annual gifts of stock in your corporation to your children is another technique that should be
considered. Because the gifts would represent a minority interest, a minority discount should be
available. | would strongly recommend having an appraisal done before making such gifts.
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. Irrevocable Trust. An irrevocable trust allows you to exercise some control over
property that you give to your loved ones during life. By making a present gift during lifetime, all
of the income and appreciation on the property from the time of the gift to the date of your death
is effectively transferred tax free. In addition, the gift tax rates are substantially less than the
estate tax rates (33% vs. 50% for example). Up to $10,000 per donor/per donee can be
transferred tax free each year.

By making the gift to a trust instead of outright, you can exercise some control over the
use to which the property will be put (for example, by keeping it in the family), and in addition,
you can give the beneficiary the added benefit of receiving a gift that can be protected to some
extent from the beneficiary’s creditors (including a spouse). If the gift is within the available
generation skipping transfer tax exemption, another advantage is that it may pass to the donee’s
children (for example) without being subject to estate tax in the donee’ s estate.

As an aside, it should be noted that by making irrevocable gifts in trust for your
spouse and (or) children, you can provide for such things as their education and a
modicum of support in advance, so that should your financial situation change, your family
will have some asset protection. Financial reversals can come about as a result of adverse
business conditions, lawsuits against you, or other similarly unforeseeable events that could
happen to anybody even though not anticipated now.

. Lifelnsurance. Lifeinsurance is a perfect asset for an irrevocable trust, although
an irrevocable trust will usualy be funded with other types of property as well. The reason life
insurance is so suitable is that it performs the function of providing the liquidity needed by an
estate at death, and because the difference between the value of life insurance during life and at
the moment of death is dramatic, meaning that the difference between the gift tax paid (if any) and
the estate tax that would be paid is equally dramatic.

There is no good reason that | have ever been able to think of for a person whose
estate will be subject to estate tax to hold term life insurance outside of an irrevocable trust.

If life insurance is transferred by the insured and the insured dies within three years, the
proceeds of the policy will be includible in the insured’s estate. If an irrevocable trust purchases a
life insurance policy in the first instance (so that there is no transfer), the three year rule may be
avoided.

. Funding the Living Trust. You may wish to transfer your property to the
revocable living trust during life and while you are not incapacitated. This might save some
probate costs, and is certainly advisable if you are at all concerned about becoming incapacitated
for any extended length of time. The living trust need not be funded unless a need to do so is
perceived. It may not be worthwhile to prefund a living trust in the case of the very young, but as
you get older, it is an option to be taken serioudly. It is aso a good idea, no matter what your
age, if you want to earmark and preserve your separate property.
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. Cost of Intermediate Estate Planning. The cost of funding a living trust is
similar to the cost of probating an estate. The process mainly concerns the transfer of legal title to
your assets to yourself astrustee. Title to most assets can be transferred very easily without much
legal expense. The record ownership of bank accounts and brokerage accounts are easily
changed. Other assets are more troubling. The beneficiary of the property insurance may have to
be changed too. These sorts of matters take time but must be attended to. However, to some
extent they can be handled without alawyer.

An irrevocable trust suitable to hold life insurance and containing sophisticated Crummey
withdrawal powers can be prepared for under $2500.

Assisting in stock transfers and preparing deeds to real estate can be done for $400 to
$500. If appraisals are done by athird party there is that cost to consider.

* * * *

ADVANCED ESTATE PLANNING DOCUMENTS

. Lifetime Funding of Bypass Trust. By far the best advanced estate planning
technique for persons who have a stable marriage and who can afford it, is to make a gift in trust
now, for the benefit of the other spouse, remainder to the children, using the available unified
credit exemption equivaent, which can be as much as $650,000. All of the income and
appreciation in the trust is removed from both spouse’'s estates. Idedly, the spouse would not
invade the trust at all, but the option would be there. Although the property has been given away,
if the marriage survives, the property is still available to at least one party to the marriage.

The trust must be funded with separate property, so what is realy required if the donor
spouse has no separate property, is to partition $1.3 million of community property. The donor
spouse gives away his or her half of this amount to the trust, and the donee spouse retains his or
her half. The donee spouse now owns $650,000 outright as separate property, and in addition is
the beneficiary of a $650,000 trust. The down side is that the donor spouse is now $650,000
poorer in fact, and has lost control over the donee spouse’ s interest in an additional $650,000.

It would be tempting to have the donee spouse transfer the other half of the $1.3 million
to a trust for the other spouse, but this is likely to cause the whole transaction to fail in its
intended purpose, since the IRS will employ the reciprocal trust doctrine to uncross the trusts.
Nevertheless, the donee spouse might make a similar gift years later under different terms, and
this might be upheld if it is not part of a prearranged plan.

Consider what the $650,000 trust might be worth at death, as a result of appreciation. In
a large estate the appreciation factor would have been subject to a 50% or more estate tax if the
gift was made at death rather than during life, as the following admittedly dramatic examples
illustrate. If the trust quadrupled in value over the next 18 years (doubling every nine years), the
$650,000 gift would be worth $2.6 million and the tax savings would be close to $1 million. In
nine more years the gift could be worth $5.2 million and the tax savings would be over $2 million.
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(I suppose that if the donee spouse were given a power of appointment, it would be
theoretically possible for the donee spouse to exercise it in favor of the spouse that established the
trust, in the event the donor spouse outlived the donee. Of course, there could be no prearranged
plan to this effect.)

. Marital Agreements/Partitioning Community Property/ldentifying Separate
Property. A marita agreement can be very important if it is desired to preserve and identify
separate property. Separate and community property will have to be identified at death in any
event; however, at that time it could be very difficult (if not impossible) to do.

Since both halves of community property are liable for the torts committed by or
malpractice judgments against either spouse, an agreement to convert community property
into separate property isoften employed as a simple asset preservation technique to protect
the innocent spouse. At the death of either party to a marriage, the basis in both halves of the
community property gets stepped up (or down) to the fair market value of the property at date of
death. The cost of an arrangement under which community property is converted into separate
property is that the surviving spouse will lose the basis step up that might otherwise have been
available had the property not been converted.

. Grantor Trusts Wherethe Grantor In Effect Paysthe Donee' s Income Taxes.
The tax law requires that income on atrust established by a grantor be taxed to the grantor under
certain conditions. That type of trust is called a “grantor trust.” The grantor of a grantor trust
has no choice but to pay the income tax on that trust for at least as long as the trust is in existence
and the grantor is ill living. Historically, the IRS has never treated this incident of the tax law as
a gift. Lately the IRS has indicated that the grantor may be making a taxable gift when the
grantor is forced by the IRS to pay the income taxes on the grantor trust, but most practitioners
think that the IRS argument in favor of a gift is weak. It is possible that Congress may act to
close this loophole in the future, but it has not done so to date.

By placing property in trust, and paying the income tax outside the trust, the trust
becomes like an IRA: it grows at a compounded rate, as if tax free. If $2 million is given to a|
trust on which someone el se pays the taxes, earning approximately 10% per annum, the trust will
be worth close to $15 million 20 years later, and will be worth $42 million in 30 years.
Astounding is the effect of tax free compounding of interest. The transfer tax cost to the donor
could be around $240,000 for a $2 million gift by a married couple (or zero for a $1.3 million gift
by husband and wife), but the $15 million to $42 million in the trust can be sheltered from
generation skipping and estate taxes for 100 years or more. Okay, | redlize this al sounds so
fantastic as to border on the ridiculous, but even accounting for the many vicissitudes that could
affect the assumptions, you still get the point.
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. Grantor Retained Income TrustgGift of Remainder Interest. A grantor
retained income trust, or GRIT, is a technique under which you transfer a remainder interest in
property and retain the income for aterm of years. The gift of the remainder is valued for gift tax
purposes at a substantial discount. This technique is not permitted unless the beneficiary is
someone other than a spouse or a descendant, and even then only works well if the asset
returns income at a rate less than the assumed rate of return. The ideais that by giving away the
remainder interest in land or growth stock that has a low rate of return, the appreciation is, in
effect, shifted to the remaindermen.

In order for this technique to be of any benefit, the grantor must survive the term of the
trust, else the trust will be includable in the grantor’s gross estate for estate tax purposes based
upon the value of the trust at date of death.

. Grantor Retained Annuity Trusts and Unitrustg/Gift of Remainder Interest.
If a gift of a remainder interest in atrust is made to a beneficiary who is a descendant, the asset
must pay you a market rate of return during the term of the trust. In many cases, this takes most
of the leverage out of the gift of the remainder. The retained interest must be an annuity interest
based upon the original value (a grantor retained annuity trust, or GRAT), or a unitrust interest
based upon the market value each year (a grantor retained unitrust, or GRUT).

As was the case with the GRIT, we are here valuing the gift based upon the value of the
remainder interest discounted to present value. This value is based upon the length of the term of
the GRAT, current interest rates (the adjusted Federal Mid-Term Rate), and the size of the
annuity percentage. Under the right circumstances, the value of the gift for transfer tax
purposes can be closeto zero.

In this case, the strategy is the opposite of that of a GRIT. Here, what is desired is a
high rate of return that exceeds the assumed market rate. Occasionally, a gift of a remainder
interest in heavily discounted stock may yield striking tax savings, if the stock pays dividends in
excess of the assumed rate of return. A GRAT is particularly attractive if it can be funded with
stock in a pass through entity (S-corporation, limited liability partnership, etc.) with an historically
low rate of dividends or distributions, that is expected to generate higher rates of return in the
future.

A GRAT will be a grantor trust, which means that the grantor must pay income taxes on
al of the income of the trust, not just the income used to pay the annuity. (See the discussion of
grantor trusts above.) Consider this graphic example:
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Closdly held stock having a book value of $2 million, but a fair market value of $1 million
(because of the minority interest discount), is transferred to a GRAT paying a guaranteed 8%
annuity to the grantor for 20 years. The stock pays 8% of the book value as a dividend. 8% of
book value is $160,000 on the stock transferred to the GRAT (i.e., 16% of fair market value). If
the income tax rate were 50% (which it has been in recent memory), then the donor would owe
$80,000 intax. The GRAT is required to pay the donor 8% of $1 million, or $80,000, which the
donor, in turn, uses to pay the income tax. As you can see, 20 years later, when the GRAT
terminates, (a) the GRAT would have accumulated $8 million if the stock in the GRAT
consistently paid 8% of book (16% of fair market value), (b) the donor has paid virtually no
transfer tax, (c) the donor’s estate has not really been augmented at all by the annuity (since it
went to pay income taxes), and (d) even if the stock appreciated not at al during this 20 years, the|
trust would still be worth $10 million. In effect, the donor will have transferred $10 million
dollars paying no transfer tax. If the underlying value of the stock increases during this period,
the results are even more striking. Perhaps this technique can be made even more attractive if the
property continues to be held in trust (as a grantor trust) following the termination of the retained
interest. (In that case, the $10 million could become $31 million in another 15 years, if it
continues to grow tax free at 8%, and you pay the income tax— which (the income tax) could
admittedly become quite a burden by that time.)

In the example just given, if the donor had done nothing, the donor could have smply
transferred $10 million to the children, and paid $5 million in tax instead of nothing. So, even if
the savings would have been substantialy less than $5 million, the potential savings may still be
significant enough to make the game worth playing. It depends on the facts. You have to analyze
the situation yourself. Obvioudly, the assumptions govern the outcome. If the stock pays only
4% of book value or 8% of fair market value, then the donor will not have accomplished
anything. If it pays less, the donor will have accomplished worse than nothing. Further, it may
only be a matter of time before the IRS and the courts begin to take into account other factors in
the valuation process, such as the fact that the grantor is paying income taxes on property given
away. Any time you see atax result that looks like it is too good to be true, it just might be. You
must be willing to take the risk. Some areas of the tax law are more certain than others. This
technique is not in the more certain category.

Caution: As was the case with a GRIT, a GRAT will be of no benefit unless the grantor
survives the term of the trust; otherwise, the trust will be includable in the grantor’s gross estate
for estate tax purposes based upon the value of the trust at date of death.

. Making Gifts Less Likely to be Attacked On the Basis of Valuation |ssues.
There are a number of techniques that can be employed to make it less likely that the IRS will
challenge the value of a gift placed in trust. For example, one might give the children a pecuniary
interest, expressed as a fraction, the numerator of which is 99.9% of the value you believe the gift
to be worth, and the denominator of which is the value of the gift for gift tax purposes. The
remainder goes to charity. If the value is chalenged, it smply increases the size of the gift to
charity rather than the tax.
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. Making Gifts Less Likely to be Scrutinized. There are a number of techniques
that can be employed to make it less likely that the IRS will scrutinize a gift to atrust. If the gift
to the trust is cash, rather than property, then the cash gift is what is reported on the gift tax
return. If the cash is then used to purchase, say, aminority interest in a closely held business, then
perhaps there is less of ared flag effect. Of course, the purchase price would still need to be at
fair market value, backed up by athorough appraisal.

. Additional Leverage Through Borrowing. Further leverage can sometimes be
obtained by having the trust for children (or GRAT) purchase property from the grantor (such as
closely held stock) on an installment note secured by the property purchased.

. Gift of Remainder Interest in Home Following a Term of Years. This
technique is known as a grantor retained income trust, or House GRIT. The technique
contemplates that you will give your home away after a period of time, say 15 years. The gift
takes place in the present, so that the value of the gift is only a fraction of the full vaue of the
home, since the value is discounted by the value of your right to use the property during the term.
There are significant downsides to this technique. For instance, what if at the end of the 15 year
period you want to stay in the home? One solution would be to buy the house back at the end of
the term.

. Charitable Remainder Trusts. Appreciated property can be transferred to
charity without recognizing capital gain. In return, the charity can give you the right to annua
payments of income based on the fair market value of the property, either as initially valued (a
charitable remainder annuity trust) or as revalued annually (a charitable remainder unitrust). To
the extent that the value of your right to the income is less than the value of the transferred
property, you can get a charitable income tax deduction. The grantor can serve as trustee of
the trust! Believe it or not, in addition to benefiting charity, this technique can sometimes be of
economic advantage regardless of charitable intent, particularly if the property has a very low
basis and does not produce much income.

. Family Limited Partnerships. This is a technique for investing and managing
family wedlth in a way that limits the ability of a third party creditor to disrupt the business. This
technique can be very useful in preserving a business and other investments of the partnership, but
is not intended and is ineffective to put the value of the business outside the reach of creditors of
the individual partners. One significant feature of a family partnership is that it may very well
have atransfer tax value that is much less than the value of the underlying assets!

. Cost of Advanced Estate Planning. Advanced estate planning can get
expensive. If you are serious about advanced estate planning please let me know, at which time,
the costs can be estimated.

* * * *
BASIC ASSET PROTECTION ISSUES

. Liability of Marital Property In a Nutshell. The rules of marital property
liability can be briefly summarized as follows:
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A person is personaly liable for the acts of the person’s spouse only if the spouse acts as
an agent for the other spouse, or the spouse incurs a debt for necessaries under the duty of
support described in Family Code 84.02.1 Except as provided by 85.61 of the Family Code,
community property is not subject to a liability that arises from an act of a spouse2 A spouse
does not act as agent for the other spouse solely because of the marriage relationship.3

A spouse's separate property is not subject to liabilities of the other spouse unless both
spouses are personaly liable “by other rules of law.”4 The spouse's separate property and specia
community property may be liable under Family Code 84.031 for necessaries or if the spouse is
acting as agent for the other.> Each spouse owes a duty of support to the other spouse and to his
or her minor children.®

Unless both spouses are liable under Family Code 84.031 (for necessaries or as agent), the
community property subject to a spouse's sole management, control and disposition (the spouse's
"special community™) is not subject to any liabilities of the other spouse incurred before marriage,
nor for any nontortious liabilities that the other spouse incurs during marriage.”

The community property subject to a spouse's sole or joint management, control and
disposition is liable for that spouse's liabilities, whether incurred before or during the marriage.®

All community property is liable for torts committed during marriage by either
spouse.?

A spouse's separate property is basically liable to the same extent as a spouse's specia
community, except with respect to torts committed by the other spouse. A spouse's specia
community is liable for the torts of the other spouse. A spouse's separ ate property is not liable
for thetortsof the other spouse.

ITex. Fam. Code §4.031(a).

2Tex. Fam. Code §4.031(b).

3Tex. Fam. Code §4.031(c).

4Tex. Fam. Code 85.61(a).

SFor an example of a case illustrating that the law is not always what it seems to say, see Cockerham v. Cockerham,
527 SW.2d 162 (Tex. 1975). It is believed that the rule now found in Fam. Code 8§4.031 to the effect that a person is liable for
the acts of the person’s spouse only if acting as agent for the spouse, and that a spouse does not act as agent for the other
spouse solely because of the marriage relationship, was passed, in part, in response to Cockerham. If the Cockerham fact
pattern were to arise today, the application of this rule might very well alter the outcome.

SFamily Code §4.02.

"Tex. Fam. Code §5.61(b).

8Tex. Fam. Code §5.61(c).

9Tex. Fam. Code §5.61(d).
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Assuming the spouses agree, can one spouse’ s specia community be made subject to the
sole control and management of the other spouse? Must the property be “mixed” first?
Apparently spouses may ssimply agree, either oraly or in writing, that any community property
will be subject to the sole control and management of one spouse or the other,! in which event, it
follows that such property will ordinarily not be subject to the nontortious debts of the
noncontrolling spouse.2 Third parties are, however, entitled to rely upon certain presumptions as
to who has control and management.

“During marriage, property is presumed to be subject to the sole management, control,
and disposition of a spouse if it is held in his or her name, as shown by muniment, contract,
deposit of funds, or other evidence of ownership, or if it isin his or her possession and is not
subject to such evidence of ownership.”2 A third party is entitled to rely on the presumption in
the absence of fraud or actual or constructive notice to the contrary.4

. What Assets Are Exempt From Creditor Claimsin Texas.
Homestead. Art. 851 of The Texas Constitution defines the homestead:
851. Amount and value of homestead; uses

"Sec. 51. The homestead, not in atown or city, shall consist of not more than two
hundred acres of land, which may be in one or more parcels, with the improvements
thereon; the homestead in a city, town or village, shall consist of ot or lots amounting to
not more than one acre of land, together with any improvements on the land; provided,
that the same shall be used for the purposes of a home, or as a place to exercise the calling
or business of the homestead claimant, whether a single adult person, or the head of a
family; provided also, that any temporary renting of the homestead shall not change the
character of the same, when no other homestead has been acquired.

The Constitution recognizes the existence of a business homestead as well as a residential
homestead. The two are not mutually exclusive, and it should be possible to claim both.

An urban homestead need not consist of contiguous lots, and both residential and business
properties are entitled to the exemption.> There are some very interesting possibilities in
connection with the business homestead exemption that are sometimes overlooked.

ITex. Fam. Code §5.22(b) and (c).

2See LeBlanc v. Waller, 603 S\W.2d 265, 267 (Tex. Civ. App.-Houston [14th Dist.] 1980, no writ.)
3Tex. Fam. Code 85.24(a).

4Tex. Fam. Code 8§5.24(b).

SMiller v. Menke, 56 Tex. 539 (1882); Ford v. Aetna Insurance Co., 424 S\W.2d 612 (Tex. 1968), rehearing denied;
O'Neil v. Mack Trucks, Inc., 542 SW.2d 112, 114 (Tex. 1976).
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Exempt Personal Property. Pursuant to Article 16, 849, of the Texas Constitution, the
Legidature has enacted Texas Property Code 842.001 and 842.002. These sections exempt a
wide range of personal property (household furnishings, vehicles, etc.) not to exceed $60,000 in
the case of afamily or $30,000 in the case of a single adult.

IRAs and Qualified Plans. In Texas, rollover and deductible IRAs are exempt from
creditor clams.! Qualified plans are generally exempt from creditor claims under both Texas? and
federal law.3

Life Insurance and Annuities Are Exempt in Texas. Article 21.22 of the Insurance
Code provides an apparently unlimited exemption for life insurance and annuity benefits.

Art. 21.22.  Unlimited Exemption of Insurance Benefits and Certain Annuity Proceeds
From Seizure Under Process.

Sec. 1 Notwithstanding any provision of this code other than this article, all money or
benefits of any kind, including policy proceeds and cash values, to be paid or rendered
to the insured or any beneficiary under any policy of insurance or annuity contract
issued by a life, hedth or accident insurance company, including mutua and fraternal
insurance, or under any plan or program of annuities and benefits in use by any employer
or individual, shall:

D inure exclusively to the benefit of the person for whose use and benefit
theinsurance or annuity is designated in the policy or contract;

2 be fully exempt from execution, attachment, garnishment or other
process;

3 be fully exempt from being seized, taken or appropriated or applied by any
legal or equitable process or operation of law to pay any debt or liability of the
insured or of any beneficiary, either before or after said money or benefitsis or
are paid or rendered, and

4 be fully exempt from all demands in any bankruptcy proceeding of the
insured or beneficiary.

Sec. 2 The exemptions provided by Section 1 of this article apply without regard to
whether:

(@D the power to change the beneficiary is reserved to the insured; or

1Tex. Prop. Code §42.0021.
2Tex. Prop. Code §42.0021.

3ERISA §206(d). Patterson v. Shumate, 112 S. Ct. 2242 (S. Ct. 1992); CCH PPG 123,853W. Youngblood v. FDIC,
Slip Op., No. 93-1403 (5th Cir. 1994).
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2 the insured or the insured’ s estate is a contingent beneficiary.
Sec. 3 The exemptions provided by Section 1 of this article do not apply to:

@ premium payments made in fraud of creditors subject to the applicable
statute of limitations for the recovery of the premium payments; or

2 a debt of the insured or beneficiary secured by a pledge of the policy or its
proceeds.

Sec. 4 This article does not prevent the proper assignment of any money or benefits to be
paid or rendered under an insurance policy or annuity contract to which this article
applies, or any rights under the policy or contract, by the insured, owner, or annuitant in
accordance with the terms of the policy or contract.

Sec. 5 Wherever any policy of insurance, annuity contract, or plan or program of
annuities and benefits mentioned in Section 1 of this article shal contain a provision
against assignment or commutation by any beneficiary thereunder of the money or benefits
to be paid or rendered thereunder, or any rights therein, any assignment or commutation
or any attempted assignment or commutation by such beneficiary of such money or
benefits or rightsin violation of such provision shall be wholly void. [Emphasis added.]

Sec. 6 For purposes of regulation under this code, an annuity contract issued by a life,
health, or accident insurance company, including a mutual company or fraternal
company, or under any plan or program of annuities or benefits in use by an employer or
individual, shall be considered a policy or contract of insurance.l [Emphasis added.]

Limitations on Application of Statute. It seems clear that the legidature intended by
the amendment for the exemption to extend to the cash value of life insurance without a dollar
limitation, in response to a case that had held that the prior version of the statute was limited by
the overal exemption dollar limitation for persona property found in Property Code
842.001(a)(1). However, this question is still not free from doubt.

Article 21.22 was amended in 1991. When Section 1 was added in 1987 there was doubt
as to whether it would be literally construed. At least one bankruptcy case held that Section 1 of
Article 21.22 was limited by Property Code 842.001 which limits the exemption for personal
property to $60,000 in the case of a family and $30,000 in the case of a single individual.2 The
1991 amendment added the phrase “Notwithstanding any provision of this code other than this
article” to the first sentence of section 1. My interpretation of this article is that it should not be
read literally without limitation; however, in the context where the statute is found, the “code” is
the Insurance Code and not the Property Code. Therefore, it is possible that contrary to the
apparent intent of the legislature, a court may once again seek to limit the application of the
statute.

1Tex. Ins. Code § Article 21.22.

2|n re Brothers, Bkrtcy. N.D. Tex., 1988, 94 B.R. 82.
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The Texas Attorney General considered this issue in Opinion No. DM-125, and concluded
that “the total exemption provided for the cash value of a life insurance policy in article 21.22,
section 1 of the Insurance Code to prevail over the limited exemption provided in sections 42.001
and 42.002 of the Property Code. Life insurance proceeds and cash vaues thus are wholly
exempt from seizure under process.”

A 1993 bankruptcy case recognized that there is no limitation on the amount of life
insurance exempted under 21.22, but held that any exemption claimed under 21.22 will reduce
the amount available under the personal property exemption found in the Property Code,
which is limited to $60,000.1

Note further that this exemption arguably does not apply to the owner as such,
unless the owner is also the insured or a beneficiary. The exemption applies to “policy
proceeds and cash values, to be paid or rendered to the insured or any beneficiary.” Cf. In re
Gould (Gould v. Phillips, 457 F.2d 393 (5th Cir. 1972); Bartholow v. Garner, 43 Bankr. 463
(N.D. Tex. 1984).

Private annuities were made exempt under the statute in 1993. The exemption for
annuities was recognized by the 5th Circuit in a 1994 decison Walden v. McGinnes (5th Cir.
1994) Case No. 93-8207.

Query: What is an annuity? Traditionally an annuity was thought of as the opposite of a
life insurance contract. Under the terms of a true, traditional life contingency only annuity, the
annuitant received annuity payments at regular fixed intervals and in fixed amounts. On the death
of the annuitant the annuity payments ceased. If the annuitant outlives his life expectancy, the
annuitant wins; if the annuitant does not outlive his life expectancy, the annuity company wins:
the opposite of life insurance. A common variation on the traditiona theme is to put a term
certain feature in the contract, thereby limiting the risk of premature death to the annuitant. There
is a price for this—the periodic payments will be reduced somewhat to reflect this additional
obligation of the annuity company. An annuity contract for the life of the participant or for ten
years, whichever islonger, isacommon annuity feature.

Modern annuity contracts, like life insurance contracts, are beginning to look more and
more like investment contracts, little different from an investment in a mutua fund, in the case of
certain variable contracts. The IRS has struggled with this issue for years, and periodically
Congress responds with legidlation such as that we have seen in recent years under TEFRA and
TRA ‘86 where restrictions have been placed on single premium deferred contracts, modified
endowment contracts and the like.

The question posed here is when is a contract that is defined as an “annuity” or “life
insurance” under the contract what it purports to be under Art. 21.22. Perhaps the question could
favorably be resolved by asking whether the contract is subject to regulation under the Insurance
Code, which it probably is, in which case it ought to benefit from the exemption described by the
Code.

1in Re Bowes, Case No. 293-20135, Bkrtcy. N.D. Tex. (10/29/93).
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. Spendthrift Trusts Cannot Be Reached by Creditors of Third Party
Beneficiary. Assetsin atrust established by a grantor for a beneficiary other than the grantor, as
a rule, cannot be reached by the creditors of the beneficiary, if the trust contains language
indicating that it is intended to be a “ spendthrift trust.”

§112.035. Spendthrift Trusts

@ A settlor may provide in the terms of the trust that the interest of a beneficiary in
the income or in the principal or in both may not be voluntarily or involuntarily
transferred before payment or delivery of the interest to the beneficiary by the
trustee.

(b) A declaration in a trust instrument that the interest of a beneficiary shall be held
subject to a "spendthrift trust" is sufficient to restrain voluntary or involuntary
alienation of the interest by a beneficiary to the maximum extent permitted by this
subtitle.

(©) A trust containing terms authorized under Subsection (a) or (b) of this section may
be referred to as a spendthrift trust.

(d) If the settlor is also a beneficiary of the trust, a provision restraining the
voluntary or involuntary transfer of his beneficial interest does not prevent
his creditors from satisfying claims from his interest in the trust estatel
[Emphasis added.]

Lifetime spendthrift trusts for children and spouses (especialy children and spouses who
are professionals) should be considered by virtualy al testators disposing of substantial assets.
Not only can a lifetime trust be utilized to achieve certain generation skipping tax objectives and
to give protection in the event of divorce, but as a spendthrift trust it can afford considerable
security by protecting the trust assets from the claims of the beneficiary's creditors (including,
perhaps, their spouses).

If the only reason why atestator or a beneficiary would not want such atrust is because of
the trustee's fees and fear that the beneficiary will not have sufficient control over the assets,
consider appointing the beneficiary as trustee, or give the beneficiary the power to appoint and
remove the trustee. Use an ascertainable standard relating to health, education, support and
maintenance, and give the trustee discretion as to whether or not to consider other sources of
support. This ought to be a valid spendthrift trust. The fact that the beneficiary is also the
trustee with the power to make distributions to himself ought not to make any difference.
Neither the Texas Trust Code nor the cases contain any language which should limit the
application of the spendthrift trust doctrine in cases where the beneficiary was acting in a fiduciary

capacity.

ITexas Trust Code §112.035(a).
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. Spendthrift Trusts In Which the Grantor is a Beneficiary. There is some
uncertainty regarding the extent to which a creditor can reach the assets in a self-settled trust in
which there are beneficiaries other than the settlor.l If the trust is discretionary, or subject to a
standard, are the creditors limited to whatever the settlor might, in the exercise of trustee
discretion, be entitled, or, instead, to whatever distributions the settlor could legally demand and
receive? Isthat which the settlor can demand or might receive the same as the settlor's "interest"?
The settlor's interest may be greater than that which the settlor has the unqualified right to
demand, but the creditors are entitled to this interest even if the settlor would not be2; however,
what about the interests of the other beneficiaries? Can the creditor invade that interest too,
simply because the settlor was a permissible beneficiary? The case law is wanting in clear
examples3 If the settlor reserves a general power of appointment, whether inter-vivos or
testamentary, the settlor’s creditors will probably be able to reach the assets over which the power
of appointment may be exercised.*

Under the Trust Code, the creditors can reach the settlor’s interest in a self-settled trust,
but it will ordinarily require a court to determine just what that interest is, and that fact alone may
dissuade a creditor from pursuing the matter.

. Fraudulent Transfers. Any transfer made with the intent to delay, hinder or
defraud any creditor, present or future, will be ineffective if made for less than equivalent value.
Furthermore, the presence of a transfer under such circumstances can result in the denia of a
discharge, in the event of bankruptcy. The Texas Fraudulent Transfers Act provides:

824.005. Transfers Fraudulent asto Present and Future Creditors

@ A transfer made or obligation incurred by a debtor is fraudulent as to a creditor,
whether the creditor's claim arose within a reasonable time before or after
the transfer was made or the obligation was incurred, if the debtor made the
transfer or incurred the obligation:

(1)  with actua intent to hinder, delay, or defraud any creditor of the
debtor; or

(2)  without recelving a reasonably equivalent value in exchange for the
transfer or obligation, and the debtor:

(A)  was engaged or was about to engage in a business or a transaction
for which the remaining assets of the debtor were unreasonably
small in relation to the business or transaction; or

1ct, Becknal v. Atwood, 518 SW.2d 593 (Tex. Civ. App.-Amarillo 1975, no writ); Fewell v. Republic National Bank
of Dallas, 513 SW.2d 506 (Tex. Civ. App.-Eastland 1974, writ ref'd n.r.e.).

2Glass v. Carpenter, 330 SW.2d 530 (Tex. Civ. App.-San Antonio 1959, writ ref'd n.r.e.).

3See Note-Trusts-Spendthrift Provisions-Validity of Restraint on Alienation Where Settlor is Beneficiary, 14 SW.
L.J. 552 (1960).

4Bank of Dallas v. Republic Bank of Dallas, 540 S.W.2d 499 (Tex. Civ. App.-Waco 1976, writ ref'd n.r.e.).
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(B) intended to incur, or believed that the debtor would incur, debts
beyond the debtor's ability to pay as they became due.

(b) In determining actual intent under Subsection (a)(1) of this section, consideration
may be given, among other factors, to whether:

@ the transfer or obligation wasto an insider;

2 the debtor retained possession or control of the property transferred after
the transfer;

3 the transfer or obligation was conceal ed;

4 before the transfer was made or obligation was incurred, the debtor had
been sued or threatened with suit;

(5) the transfer was of substantially al the debtor's assets,
(6) the debtor absconded;
@) the debtor removed or concealed assets;

(8) the value of the consideration received by the debtor was reasonably
equivalent to the value of the asset transferred or the amount of the
obligation incurred;

9 the debtor was insolvent or became insolvent shortly after the transfer was
made or the obligation was incurred;

(10) the transfer occurred shortly before or shortly after a substantial debt was
incurred; and

(11) the debtor transferred the essential assets of the business to a lienor who
transferred the assets to an insider of the debtor.1

1Texas Business and Commerce Code, 88§ 24.001-24.013.
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824.006. Transfers Fraudulent asto Present Creditors

€) A transfer made or obligation incurred by a debtor is fraudulent as to a
creditor whose claim arose before the transfer was made or the obligation
was incurred if the debtor made the transfer or incurred the obligation
without receiving a reasonably equivalent value in exchange for the transfer
or obligation and the debtor was insolvent at that time or the debtor became
insolvent as aresult of the transfer or obligation.

(b) A transfer made by a debtor is fraudulent as to a creditor whose claim arose before
the transfer was made if the transfer was made to an insider for an antecedent debt,
the debtor was insolvent at that time, and the insider had reasonable cause to
believe that the debtor was insolvent.1

Literally read, this statute is very broad indeed. A transfer, no matter when made, is
defined to be fraudulent if it was done with intent to hinder or delay a future creditor whose claim,
if it will arise at al, will arise many years after the transfer is made. Moreover, a gratuitous
transfer is fraudulent, no matter when made, if at the time of the transfer the debtor believed that
he would (might?) incur debts (in the indeterminate future?) beyond his ability to pay as they
become due, notwithstanding alack of intent to hinder creditors.

On the other hand, where the factors listed in 824.005(b) are not present, the donor is
solvent, and the likelihood of future insolvency as a result of specifically foreseeable creditor
claimsis remote (though possible), | do not believe that the statute prohibits reasonable gifts. We
are al aware that economic ruination can unexpectantly strike anyone at anytime. We are al
generally concerned about the vicissitudes of fate, the general unpredictability of life, and anyone
with any sense knows that the dlings and arrows of outrageous fortune can impact anyone. Thus,
it is my opinion that if a person seeks to insure that his family and those financialy dependent
upon him will not be left destitute and helpless in the event of an unfor eseeable financial or lega
disaster, it is not improper to make gifts for that purpose at a time when the client is solvent and
has no reason to expect to be rendered insolvent in the foreseeable future.

* * * *

lChapter 24, Texas Business and Commerce Code, §24.005.
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POST MORTEM PLANNING USING |RC! §82032A, 6166 and 303

There should be no estate tax to pay in the estate of the first spouse to die. However,
eventually the tax piper must get paid. If the interest in a closely held business or farm or ranch
exceeds a certain percentage of the estate, and if other conditions are met, it may be possible to
either lower the estate taxes or to defer payment of the tax or both. The following discussion will
only apply to the estate of the surviving spouse. Further, if you are able to keep your joint estate
under $1.3 million (using 1999 tax rates) you will not need to be concerned with 882032A, 6166
and 303. It may be possible to keep your estate below $1.3 million in 1999by making annual
exclusion gifts.

. 82032A. 82032A alows the estate to value property in accordance with its actual
use value, rather than its fair market value. This can result in significant savings in the case of
farm and ranch land that has a low yearly income relative to its fair market value. In order to
qualify, the farm or ranch property must constitute a large percentage of the overal vaue of the
estate, and there must be “qualified use” of the land and “material participation” by the decedent.

Summarizing 82032A is not an easy matter, since the application of the statute in the real
world is very complex. The four main conditions, in smplified form are as follows:

I 50% or more of the adjusted value of the gross estate must consist of the
adjusted value of real or personal property which on the date of the
decedent's death was being used for a" qualified use" by the decedent or
a member of the decedent's family, and was acquired from or passed from
the decedent to a qualified heir of the decedent.

ii. 25% or more of the adjusted value of the gross estate must consist of the
adjusted value of real property which meets the requirements set forth in
paragraph i above, and in paragraph iii below.

iii. During the eight year period ending on the date of the decedent's death,
there must have been periods aggregating five years or more during which
the real property was owned by the decedent or a member of the decedent's
family and used for " qualified use" by the decedent or a member of the
decedent's family and there was " material participation” by the decedent
or a member of the decedent's family in the operation of a farm or other
business, and the property is designated in a special agreement with the
IRS. If the decedent was receiving old-age benefits under Title Il of the
Social Security Act or was disabled, the eight year period shall end on the
date such disability or retirement began.2

1Al references herein to the "IRC" are to the Internal Revenue Code of 1986, as amended, unless otherwise
indicated.

2IRC §2032A(b)(4).
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